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DRESS  CODES 
FOR  TEACHERS 


Robert  E.  Phay 

SEVERAL  RECENT  court  decisions  have  dealt  with  a 
school  board's  right  to  regulate  its  teachers'  dress  or 
haii  st)  le.  In  one  of  these  the  Second  Circuit  Court  of 
Appeals  offers  the  most  exhaustive  judicial  examina- 
tion of  this  issue  to  date.1  A  review  of  this  case  will  help 
school  officials  better  understand  the  constitutional 
considerations  involved  when  a  school  attempts  to 
regulate  faculty  grooming  and  dress. 

The  teacher  chess  code  that  the  Second  Circuit 
Court  considered  was  adopted  In  the  East  Hartford 
Board  of  Education  and  applied  to  the  plaintiff  Brim- 
lex .  who  taught  high  school  English  and  film-making. 
Brimley  was  required  to  wear  a  tie  while  teaching  En- 
glish bin  not  while  teaching  film-making.  He  refused 
to  weal  «i  tie  to  English  class  and  was  reprimanded. 
After  exhausting  the  school's  internal  review  proce- 
dure, he  and  his  union  sued  in  federal  district  court 
seeking  both  a  declaratory  judgment  that  the  dress 
Code  was  unconstitutional  and  an  injunction  against  its 
enforcement.  I  he  constitutional  issues  raised  in  this 
case  and  in  others  challenging  school  dress  codes  are 
basic  all)  two:  (1)  To  what  extent,  if  any,  is  the  form  of 
duss  .in  expression  of  symbolic  speech  protected  by 
the  First  Amendment?  (2)  Is  a  person's  dress  and 
grooming  a  "liberty"  or  privac)  interest  protected  by 
the  due  process  clause  of  the  Fourteenth  Amendment? 

(continued  on  page  11) 


rhis  article  is  printed  with  permission  XromThe  Executive  Educator 

(Nai al  School  Boards  Association),  Washington.  D.C.  It  is  ex- 

cepted  from  the  copyright  thai  covers  the  School  Law  Bulletin. 

I  Easi  Hartford  Edu<  Vss'n  v.  Board  nl  Educ,  562  F.2d  856 
(2d  (ii  1977)  I  Ins  da  ision  ».is  en  banc,  before  the  entire  Second 
<  m  mi  Ii  \.i.  .Hi  el  .in  <mi  liei  spin  three-member  panel  decision,  562 
F.2d  838  (2dCir.  1977),  and  affirmed  the  trial  court  decision,  405  F. 
Supp  'U  (D  (...mi    1975) 


OPPONENT'S 
ATTORNEY'S  FEES  IN 
CIVIL  RIGHTS  CASES 

Craig  Hukill 

THE  DEVELOPMENT  of  this  country's  civil  rights 
laws  through  legislation  and  judicial  review  has  done 
much  to  guarantee  basic  constitutional  protection  for 
all  citizens.  Successful  suits  under  these  laws,  while 
guaranteeing  rights  for  many,  have  also  meant  that 
more  civil  rights  lawsuits  are  being  brought.  An  in- 
crease in  lawsuits,  even  when  the  defendant  prevails, 
means  greater  litigation  costs. 

For  school  boards,  the  cost  of  its  attorney  has  always 
been  an  important  element  in  formulating  litigation 
strategy.  Passage  of  the  Civil  Rights  Attorney's  Fees 
Awards  Act  of  19761  has  introduced  another  potential 
cost  of  litigation:  liability  for  the  opposing  side's  attor- 
ney's fees.  This  act  provides  statutory  authorization 
for  awarding  attorney's  fees  to  prevailing  parties  in 
certain  civil  rights  cases.  This  puts  a  party  who  brings  a 
civil  rights  suit  in  such  an  advantageous  position  that  it 
may  become  economically  wise  for  school  adminis- 
trators to  enter  into  consent  decrees  and  out-of-court 
settlements  in  some  cases  they  think  they  would  win 
but  cannot  afford  to  litigate  because  of  the  risk  that 
they  will  also  have  to  pay  the  opponent's  attorney's 
fees.2  Thus  school  board  members,  administrators, 


The  author,  a  third-year  law  student  at  the  University  of  Texas, 
served  during  the  summer  of  1978  as  a  law  clerk  to  Robert  E.  Phay, 
Institute  specialist  on  school  law. 
1.  42  U.S.C.  §  1988  (1970). 

2  I  he  problem  is  described  by  one  commentator:  "[Difficult 
problems  may  arise  if  the  defendant's  case  is  a  close  one,  in  which  the 
ijucsiion  of  liability  has  no  clear  answer  . .  .  .In  such  cases,  defense 
counsel  may  find  himself  in  the  unsavory  position  of  having  to  offer 
his  client  the  choice  between  the  payment  of  'ransom  mone\ '  for  a 
charge  the  client  sincerely  believes  to  be  unjust  or  the  double-or- 
nothing  gamble  that  the  tortuous  process  of  trial  and  appeal  will 
ultimately  find  the  client's  conduct  to  be  beyond  reproach.''  Walker, 
Court  Awarded  Attorney's  Fees  Under  The  Private  Attorney  General  Con- 
cept- A  Defense  Perspective,  23  Kan.  L.  Rev.  635,  655  (1975). 
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and  attorneys  for  schools  and  universities  need  to 
know  the  act's  provisions  and  implications. 

BACKGROUND  OF  THE  ACT 

The  common  law  or  "American"  rule  on  the  recov- 
ery of  attorney's  fees  following  successful  litigation  is 
that  parties  are  responsible  for  paying  their  own  attor- 
ney's fees  unless  statutory  exceptions  apply.3  In  law- 
suits in  which  the  plaintiff  is  wealthy  or  the  govern- 
ment is  the  plaintiff,  this  rule  does  not  prevent  turning 
to  the  courts  to  enforce  civil  rights.  But  if  the  plaintiff  is 
not  well  financed,  having  to  pay  his  own  attorney  fees 
may  persuade  him  not  to  sue. 

Two  main  factors  caused  courts  to  create  an  excep- 
tion to  the  American  rule  in  civil  rights  cases.  First,  the 
state  and  federal  governments  could  not  be  relied  on 
to  enforce  an  aggrieved  person's  civil  rights.  Increase 
in  governmental  size  and  complexity  has  limited  their 
ability  to  enforce  constitutional  and  statutory  rights 
effectively.  Consequently  private  citizens  have  had  to 
bring  suit  themselves  to  protect  their  interests.  Second, 
the  citizen  whose  only  alternative  is  to  sue  to  enforce 
the  law  frequently  has  little  or  no  money  with  which  to 
employ  an  attorney.  The  courts  considered  the  poor 
financial  position  of  many  potential  litigants,  coupled 
with  having  to  pay  attorney's  fee  regardless  of  out- 
come, to  be  a  sufficient  deterrent  to  keep  these  people 
from  bringing  suit. 

Some  courts  concluded  that  this  need  for  private 
enforcement  of  the  civil  rights  laws  conflicted  with  the 
financial  implications  of  the  American  rule.  A  few 
decided  that  it  was  more  important  to  have  the  civil 
rights  laws  effectively  enforced  than  to  adhere  strictly 
to  the  American  rule.  Consequently,  these  courts 
shifted  the  burden  of  paying  attorney's  fees  to  the 
losing  party  when  fairness  and  public  policy  required 
such  a  result.4  They  theorized  that  individuals  who 
were  suing  under  the  civil  rights  laws  were  acting  as 
"private  attorneys  general,"  vindicating  not  only  their 
own  but  also  society's  rights,  and  should  not  be  forced 
to  pay  the  cost  of  litigation.5 


3.  Alyeska  Pipeline  Serv.  Co.  v.  Wilderness  Soc'y,  421  U.S.  240 
(1975). 

4.  See,  e.g.,  Cornist  v.  Richland  Parish  School  Bd.,  495  F.2d  189 
(5th  Cir.  1974);  Hoitt  v.  Vitek.  495  F.2d  219  ( 1st  Cir.  1974);  Lee  v. 
Southern  Home  Sites,  Inc.,  444  F.2d  143  (5th  Cir.  1971). 

5.  Wilderness  Soc'y  v.  Morton,  495  F.2d  1026  (D.C.  Cir.  1974); 
Newman  v.  Piggie  Park  Enterprises,  390  U.S.  400,  402  (1968). 
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In  1975  the  United  States  Supreme  Court  in  Alyeska 
Pipeline  Co.  v.  Wilderness  Society6  halted  this  application  /f 
of  the  "private  attorneys  general"  concept  by  saying  " 
that  specific  statutory  authorization  is  needed  before  a 
court  may  award  attorney's  fees.  This  decision  effec- 
tively reinstated  strict  adherence  to  the  American  rule. 
The  Court  thought  that  since  the  private-attorneys- 
general  rationale  for  recovering  attorney's  fees  was 
predicated  on  the  importance  of  the  statute  on  which 
the  suit  was  brought,  any  court-awarded  attorney's 
fees  necessarily  entailed  a  judgment  about  the  impor- 
tance of  that  statute.  It  foresaw  the  possibility  of  courts' 
finding  most  statutes  important  enough  to  justify 
awarding  attorney's  fees  to  the  prevailing  party.  This 
practice,  the  Court  said,  would  be  legislative,  not  judi- 
cial. It  concluded  that  if  a  statute  is  so  important  that  its 
effective  implementation  requires  attorney's  fees  to  be 
recovered,  the  courts  could  reasonably  wait  for  Con- 
gress to  provide  for  recovery. 

Debate  on  the  Attorney's  Fees  Act  reflected  skepti- 
cism as  well  as  acceptance  for  the  fee-shifting  concept. 
None  of  the  critics  of  the  private-attorneys-general 
idea  doubted  that  it  encouraged  lawsuits.  Rather,  they 
disputed  the  merits  of  such  encouragement.  Senator 
Allen  of  Alabama  thought  the  act  was  more  appropri- 
ately a  "lawyer's  bill"  than  a  civil  rights  bill.7  Maryland's 
Representative  Bauman  agreed8  and  expressed  a 
major  criticism  of  the  bill: 

I  agree  that  people  ought  to  have  their  legal  rights 
vindicated,  but  could  we  not  imagine  a  situation  in 
which  a  so-called  public  interest  lawyer,  who  may  be 
financed  independently,  would  be  inclined  to  file  a 
suit  not  only  to  test  a  legal  point  but  also  in  the  hope 
that  the  court  would  grant  his  client  plaintiffs  legal 
fees,  and  therefore  his  expenses?  It  might  well  be  in 
the  nature  of  a  harassing  suit,  and  there  are  many  of 
these  filed  across  the  country.9 

Despite  this  opposition,  the  Attorney's  Fee  Act  was 
passed,  thus  reviving  the  pre-Alyeska  "private  attorneys 
general"  theory  of  fee-shifting.  This  represented  the 
first  congressional  legislation  dealing  exclusively  with 
attorney's  fees. 

Shifting  the  burden  of  attorney's  fees  to  the  de- 
feated party  in  civil  rights  cases  began  to  assume  sig- 
nificance with  the  advent  of  the  Civil  Rights  Act  of 
1964  and  its  provisions  for  attorney's  fees  in  Titles  II 
(prohibits  discrimination  in  public  accommodations) 


6.  421  U.S.  240(1975). 

7.  122  Cong.  Rec.  S  16,254  (daily  ed.  Sept.  21,  1976)  (remarks  of 
Senator  Allen). 

8.  "[I]t  seems  to  me  this  bill  proposes  a  lawyer's  heyday."  122  / 
Cong.  Rec.  H 12, 153  (daily  ed.  Oct.  1,  1976)  (remarks  of  Represen-  % 
tative  Bauman). 

9.  Id.  at  H 12, 165. 
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and  Title  VII  (guarantees  equal  opportunities  in 
I  employment).  These  acts  allow  attorney's  fees  to  be 
awarded  in  the  court's  discretion.  This  discretion  was 
minimized  in  1968  when  the  Supreme  Court  an- 
nounced in  Newman  v.  PiggiePark  Enterprises10  that  one 
who  obtains  relief  under  Title  II  should  ordinarily  re- 
cover an  attorney's  fee;  it  emphasized  the  importance 
of  "private  attorneys  general"  and  made  the  recovery 
of  attorney's  fees  almost  automatic.  This  emphasis 
provided  the  impetus  for  other  federal  courts  to  apply 
the  same  rationale  in  civil  rights  actions  when  there  was 
no  statutory  authorization  for  attorney's  fees.11  This 
meant  that  courts  had  the  means  to  award  attorney's 
fees  in  all  civil  rights  actions  and  such  fee  recovery 
became  common,  whether  provided  by  statute  or  not. 
By  reinstating  the  American  rule  in  1975,  the Alyeska 
decision  eliminated  the  uniformity  of  attorney's  fee 
recovery  in  civil  rights  cases  because  the  fee-shifting 
that  resulted  from  specific  statutes  was  allowed  to  con- 
tinue. It  was  only  fee-shifting  under  the  private- 
attorneys-general  theory  that  was  prohibited.  This 
situation  meant  that  some  civil  rights  actions  could 
result  in  fee-shifting  and  others  could  not.  The  House 
Judiciary  Committee  indicated  that  "[i]n  order  to 
achieve  uniformity  in  the  remedies  provided  by  Fed- 
eral laws  guaranteeing  civil  and  Constitutional  rights, 
it  is  necessary  to  add  an  attorney  fee  authorization  to 
|  those  civil  rights  acts  which  do  not  presently  contain 
such  a  provision."12  Because  of  this  need  to  fill  the 
gaps,  the  Attorney's  Fees  Act  applies  to  specific  stat- 
utes and  is  not  a  blanket  authorization  for  recovering 
fees.  This  means  that  the  specific  statute  under  which  a 
suit  is  brought  and  the  Attorney's  Fees  Act  must  both 
be  checked  to  determine  whether  fee-shifting  is  possi- 
ble. The  Attorney's  Fees  Act  applies  to  these  specific 
causes  of  action: 

(1)  Equal  right  to  contract  [42  U.S.C.  §  1981  (1970)]. 
All  persons  must  be  given  an  equal  right  to  enter  into 
contracts  and  have  them  enforced,  to  enjoy  the  same 
benefits  of  the  laws  as  all  other  citizens  enjoy,  and  to  be 
subject  to  the  same  restrictions  of  the  law.  This  provi- 
sion is  frequently  used  to  assert  employment  discrimi- 
naiion  claims,  as  in  Andrews  v.  Drew  Municipal  Separate 
School  District. 13  In  Andrews,  two  unwed  mothers  suc- 
cessfully sued  the  school  board  and  the  superinten- 
dent because  of  the  board's  rule  against  employing 
parents  of  illegitimate  children. 

(2)  Equal  rights  in  property  transactions  [42  U.S.C.  § 
1982  (1970)].  All  persons  are  guaranteed  an  equal 


right  under  the  law  to  inherit,  purchase,  lease,  sell, 
hold,  and  convey  propertv. 

(3)  Violation  of  protected  rights  by  state  and  local  officials 
[42  U.S.C.  §  1983  (1970)].  Discrimination  by  persons 
acting  under  color  of  state  authority  is  prohibited.  This 
provision,  widely  known  as  §  1983,  has  been  the  au- 
thority for  bringing  an  overwhelming  majority  of  civil 
rights  actions,  including  most  of  the  suits  against 
schools.14 

(4)  Conspiracy  to  interfere  with  civil  rights  [42  U.S.C.  § 
1985  (1970)].  Conspiring  to  deprive  others  of  the 
equal  protection  of  the  laws  or  to  prevent  officers  of 
the  United  States  from  performing  their  official  duties 
is  unlawful. 

(5)  Failure  to  prevent  conspiracies  to  interfere  with  civil 
rights  [42  U.S.C.  §  1986  (1970)].  A  person  who  knows 
of  a  conspiracy  to  deprive  another  of  his  civil  rights  is 
liable  for  damages  caused  by  the  conspiracy  if  he  could 
have  prevented  the  damages  and  failed  to  do  so. 

(6)  Racial  discrimination  in  federally  assisted  programs 
[Title  VI  of  the  Civil  Rights  Act  of  1964,  42  U.S.C.  § 
2000d  (1970)].  Federal  funds  must  be  administered 
without  regard  to  race,  color,  or  national  origin. 

(7)  Discrimination  in  federally  funded  educational  pro- 
grams [Title  IX  of  the  Education  Amendments  of  1972, 
20  U.S.C.  §§  1681  through  1686  (1978)].  Discrimina- 
tion on  account  of  sex,  blindness,  or  visual  impairment 
in  various  educational  programs  or  activities  that  re- 
ceive federal  financial  assistance  is  prohibited. 

(8)  Internal  revenue  code.  Prevailing  parties  in  pro- 
ceedings to  enforce  or  charge  violations  of  provisions 
of  the  United  States  Internal  Revenue  Code  are  also 
allowed  recovery  of  attorney's  fees  if  the  prevailing 
party  is  not  the  United  States. 

RETROACTIVE  APPLICATION 

The  Attorney's  Fees  Act  is  silent  about  its  application 
to  a  lawsuit  initiated  but  not  resolved  before  the  act's 
effective  date.  Various  congressmen  indicated  that  if 
the  bill  was  to  be  enacted,  it  should  apply  also  to  pend- 
ing cases.  Their  rationale  was  that  to  deny  relief  to 
those  involved  in  pending  cases  would  be  to  deny  relief 
solely  on  the  basis  of  the  date  the  suit  was  filed;15  such  a 
denial  of  relief  would  be  unfair,  since  cases  decided 
before  Alyeska  or  filed  after  enactment  of  the  Attor- 
ney's Fees  Act  were  all  eligible  for  the  recovery  of 
attorney's  fees.  Opposition  on  this  point  was  indicated 
by  a  motion  to  recommit  the  bill  to  the  House  Judiciary 


lo    S90U.S.  400(1968). 

11.  Lee  v.  Southern  Home  Sites,  Inc 
1971);  Jackson  v  Wheade)  School  Dim 
1973). 

12.  II  R   Rtr   No.  94-1558,  94th  Cong.,  2d  Sess 
13    ".07  F.2d  till  i r.ih  Or.  1975). 


144  F.2d  143  (5th  Cir. 
489  F.2d  608  (8th  Cir. 


14.  See  Hague. Board  Member  and  Administrator  Liability  Since  Wood 
v.  Strickland,  7  School  Law  Bull.  1  (Oct.  1976). 

15.  122  Cong.  Rec.  H12.155  (dailv  ed.  Oct.  1.  1976)  (remarks  of 
Representative  Anderson);  122  Cong.  Rec.  SI 7,  052  (dailv  ed.  Sept. 
29.  1976)  (remarks  of  Senator  Kennedy). 
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Committee  for  amendment  specifically  to  exclude 
pending  cases  from  the  bill's  provisions.  This  motion 
was  soundly  defeated. 

Congressmen  who  sought  to  apply  the  Attorney's 
Fees  Act  retroactively  looked  to  cases  like  Bradley  v. 
Richmond  School  Board16  to  support  their  arguments.  In 
this  1974  decision  the  Supreme  Court  had  to  decide 
whether  to  apply  the  attorney's  fee  provisions  of  the 
Emergency  School  Aid  Act  of  1972  to  a  case  pending 
when  the  statute  was  enacted.  The  Court  decided  that 
it  should  apply  the  law  in  existence  at  the  time  the 
decision  is  to  be  made  and  therefore  applied  the  attor- 
ney's fee  provisions  retroactively.  It  rejected  the  idea 
that  anv  intent  to  apply  the  statute  retroactively  must 
be  stated  in  the  statute.17 

The  simple  fact  that  a  case  was  pending  when  the 
Attorney's  Fees  Act  was  passed,  however,  does  not 
ensure  that  the  act  will  apply  retroactively.  In  Andrews 
v.  Drew  Municipal  Separate  School  District™  the  plainuff 
prevailed  in  her  original  §  1981  suit  challenging  a 
school  employment  practice.  On  appeal  to  the  Fifth 
Circuit  she  lost  on  the  attorney's  fees  issue.19  Later  she 
sued  in  federal  district  court  to  recover  back  pay.20 
Before  the  court  reached  its  decision  on  back  pay,  the 
Attorney's  Fees  Act  was  enacted,  so  she  again  re- 
quested recovery  of  her  attorney's  fees.  Both  parties 
agreed  thatBradley  applied  but  differed  on  its  applica- 
tion. The  district  court  decided  that  the  Attorney's 
Fees  Act  applies  retroactively  only  to  cases  in  which  the 
issue  of  the  attorney's  fees  was  "active"  on  the  date 
when  the  act  became  effective.  Since  the  plaintiff  in 
Andrews  was  seeking  only  back  pay  when  the  law  was 
enacted,  the  question  of  attorneys  fees  was  not  active 
and  fees  were  denied. 

PREVAILING  PARTIES 

When  it  enacted  legislation  allowing  recovery  of  at- 
torney's fees  in  civil  rights  cases,  Congress  was  not 
writing  on  a  clean  slate;  many  federal  statutes  already 
allowed  such  recovery  in  a  wide  variety  of  areas.  From 
these  statutes,  Congress  realized  that  it  had  to  make 
one  overriding  determination:  Should  it  allow  awards 
only  for  prevailing  plaintiffs,  or  should  it  permit  re- 
covery more  broadly  by  including  all  prevailing  par- 
ties? Since  a  prime  reason  for  the  Attorney's  Fees  Act 
was  to  make  the  recovery  of  attorney's  fees  in  civil 
rights  cases  uniform,  it  is  not  surprising  that  Congress 


chose  the  standard  of  the  Civil  Rights  Act  of  1964, 
which  provides  for  a  discretionary  award  of  fees  to    /f 
prevailing  parties.21 

Fees  for  Prevailing  Plaintiffs.  In  selecting  the 
prevailing-party  standard,  debate  focused  on  whether 
such  a  standard  would  serve  as  sufficient  incentive  for 
civil  rights  plaintiffs  to  venture  into  court.22  Develop- 
ing case  law  that  interpreted  "prevailing  party"  differ- 
entlv  for  victorious  plaintiffs  than  for  victorious  de- 
fendants persuaded  proponents  of  the  bill  to  permit 
the  prevailing-party  language  to  remain.  The  Su- 
preme Court  in  1968  had  established,  in  Newman  v. 
Piggie  Park  Enterprises,  that  "prevailing  party"  as 
applied  to  a  pi  exiiiYmg  plaintiff  meant  that  fees  should 
ordinarily  be  awarded  unless  special  circumstances 
make  such  an  award  unjust.23  This  approach  was  fol- 
lowed bv  the  Supreme  Court  when  it  interpreted  simi- 
lar prevailing-party  language  in  a  desegration  suit 
under  the  School  Aid  Act  of  1972. 24 

Fees  for  Prei>ailing  Defendants.  While  the  courts  were 
developing  an  increasingly  liberal  approach  to  recov- 
ery of  attorney's  fees  for  plaintiffs,  there  was  no  such 
trend  in  favor  of  defendants.  The  private-attorneys- 
general  rationale,  which  some  courts  found  sufficient 
to  justify  recovery  of  attorney's  fees  for  prevailing 
plaintiffs,  was  not  found  adequate  to  justify  similar 
awards  to  prevailing  defendants.25  Courts  generally 
thought  that  because  most  defendants  in  civil  rights  (l 
suits  were  corporations  or  governmental  bodies, 
monetary  incentives  for  defendants  in  the  form  of 
attorney  fees  would  not  serve  the  same  purpose  of 
protecting  the  interests  sought  to  be  safeguarded  by 
the  civil  rights  laws.  To  deal  with  this  difference  be- 
tween plaintiffs  and  defendants,  courts  interpreted 
"prevailing  party,"  when  a  defendant  prevailed,  to 
allow  recovery  of  an  opponent's  attorney's  fees  only 
when  the  plaintiffs  lawsuit  was  shown  to  be  abusive, 
vexatious,  or  unfairly  harassing.26 

Opponents  of  the  Attorney's  Fees  Act  said  that  an 
incentive  to  litigate  would  encourage  too  many  law- 
suits and  that  the  double  standard  was  unfair.27  They 


16.  416  U.S.  696  (1974). 

17.  This  principle  was  recently  applied  to  the  Attorney's  Fees  Act 
bv  the  Court  of  Appeals  for  the  Fifth  Circuit  in  Rainey  v.  Jackson 
Slate  College,  551  F.2d  672  (5th  Cir.  1977). 

18.  371  F.  Supp.  27(1973). 

19.  507  F.2d  611  (5th  Cir.  1975). 

20.  Peacock  v.  Drew  Mun.  Separate  School  Dist.,  433  F.  Supp. 
1072  (D.C.  Miss.  1977). 


21.  "1  would  reiterate,  there  is  nothing  different  in  this  bill  from 
what  already  exists  with  respect  to  other  civil  rights  cases  already- 
covered  by  an  attorney's  fee  awards  provision."  122  Cong.  Rec. 
H12,151  (daily  ed.  Oct.  1,  1976)  (remarks  of  Representative  Ander- 
son). 

22.  Id.  at  H  12.160.  23.  390  U.S.  400  (1968). 

24.  Northcross  v.  Board  of  Educ,  412  U.S.  427  (1973). 

25.  United  States  Steel  Corp.  v.  United  States,  519  F.2d  359  (3d 
Cir.  1975). 

26.  Id.  at  364. 

27.  "[T]his  legislation  . .  .is  weighted  heavily  in  favor  of  the  plain- 
tiffs recovering  their  legal  fees  and  against  defendants  who  may  in 
many  instances  have  a  right  to  recover  fees.  It  is  not  a  defendant's  bill 
by  any  means,  and  even  though  defendants  may  win  cases  on  the 
merits,  they  may  well  be  denied  any  recovery.  It  seems  to  me  .  .  .it  is  / 
going  to  encourage  plaintiffs  suits,  and  it  will  be  almost  impossible  ^ 
for  defendants,  even  if  they  win,  to  recover  anything."  122  Cong. 
Rec.  H12.162  (daily  ed.  Oct.  1,  1976)  (remarks  of  Rep.  Bauman). 
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pointed  out  that  because  bad  faith  is  so  difficult  to 
prove,  many  defendants  could  not  recover  attorney 
fees  even  in  cases  brought  to  harass  or  blackmail. 
These  opponents  feared  that  recovery  would  be  al- 
lowed only  in  extraordinary  cases  like  Carrion  v. 
Yeshiva  University,2*  in  which  the  plaintiff  had  (1)  liti- 
gated the  identical  issues  through  the  entire  New  York 
judicial  system  before  bringing  suit  in  federal  court,  (2) 
given  testimony  characterized  by  the  court  as  an  "un- 
mitigated tissue  of  lies,"29  and  (3)  attempted  to  ruin 
her  supervisor  bv  trying  to  obtain  false  testimony 
about  him  from  other  employees. 

Despite  the  opposition,  Congress  accepted  the  judi- 
cial "dual  standard."  It  adopted  the  prevailing-party 
language  and  expected  courts  to  interpret  this  lan- 
guage as  they  had  done  before  the  act.  The  recent 
Supreme  Court  decision  in  Christiansburg  Garment  Co. 
v.  EEOC'"  provides  an  indication  of  how  courts  will 
apply  the  act.  The  Equal  Employment  Opportunities 
Commission  (EEOC)  initiated  this  case  to  enforce  Title 
VII  of  the  Civil  Rights  Act  of  1964,  whose  1972 
amendments  allowed  EEOC  to  bring  suit  in  its  own 
name  on  charges  pending  with  it  on  the  act's  effective 
date.  The  trial  court  decided  that  the  charges  were  not 
pending  ai  the  critical  time  and  dismissed  the  com- 
plaint. The  issue  on  appeal  was:  Could  the  defendant 
company  recover  its  attorney's  fees  as  a  prevailing 
party  under  Title  VII?  The  Court  said  that  policy 
considerations  required  different  standards  for  plain- 
nfls  and  defendants  and  that  a  defendant  should  not 
ordinarily  recover  his  attorney's  fees.  But  it  also  re- 
jected the  plaintiffs  contention  that  before  fees  could 
be  awarded  to  a  defendant,  the  plaintiffs  bad  faith 
must  be  proved.  Justice  Stewart,  writing  for  the  Court, 
thought  that  since  the  common  law  already  allowed 
recovery  of  fees  for  bad  faith,  the  statute  must  have 
meant  something  more.  He  concluded  that  defen- 
dants can  recover  their  fees  when  the  plaintiffs  actions 
are  "frivolous,  unreasonable,  or  without  foundation, 
even  though  not  brought  in  subjective  bad  faith  ....  If 
a  plaintiff  is  found  to  have  brought  or  continued  such  a 
claim  in  bad  faith,  there  will  be  an  even  stronger  basis 
for  charging  him  with  attorney's  fees  incurred  bv  the 
defense."81  Even  though  Christiamburg  makes  it  easier 
tot  a  prevailing  defendant  to  recover  his  attorney's 
fees  by  eliminating  the  need  to  prove  bad  faith  on  the 
plaintiffs  pan.  the  defendant  in  that  case  was  denied 
recovery.  This  demonstrates  that  prevailing  defen- 
dants will  still  have  more  difficulty  in  recovering  attor- 
ney's fees  than  prevailing  plaintiffs. 


Proponents  of  the  Attorney's  Fees  Act  did  not  in- 
tend for  the  prevailing-party  language  to  include  only- 
parties  that  prevail  after  a  complete  trial  and  favorable 
final  judgment.  They  intended  awards  to  be  possible 
also  when  a  party  prevails  on  an  important  issue  dur- 
ing litigation,  as  in  the  Bradley  case  discussed  earlier.32 
InBradley,  the  Supreme  Court  awarded  attorney's  fees 
to  the  plaintiff  after  it  enjoined  the  school  district's 
"freedom  of  choice"  desegregation  plan.  It  did  not 
require  parties  to  wait  until  final  disposition  of  all 
desegregation  issues  before  it  granted  recovery. 

Consent  Decrees  and  Settlements.  In  their  desire  to  en- 
courage private  enforcement  of  the  civil  rights  laws 
without  clogging  the  courts,  both  the  House  and  Sen- 
ate Judiciary  Committees  concluded  that  the  Attor- 
ney's Fees  Act  should  apply  when  out-of-court  settle- 
ments or  consent  decrees  are  reached  (a  consent  de- 
cree is  an  agreement  reached  by  the  parties  that  is 
sanctioned  by  the  court).  These  committees  agreed 
with  the  interpretation  of  "prevailing  party"  in 
consent-decree  cases  like  one  from  New  York  in  which 
Spanish-speaking  public  school  children  alleged  dis- 
crimination because  of  the  school's  predominantly 
English  curriculum.33  After  a  year  and  a  half  of  litiga- 
tion, the  parties  entered  into  a  consent  decree.  The 
district  court  allowed  the  recovery  of  attorney's  fees 
even  though  a  final  judgment  was  not  reached  on  the 
merits  of  the  case  because  the  desired  remedy  had 
been  obtained.  The  court  thought  it  unwise  to  force 
the  plaintiff  to  continue  to  litigate  simply  to  recover 
attorney's  fees. 

Buckton  v.  NCAA3i  indicates  that  the  Attorney's  Fees 
Act  will  follow  this  approach  to  prejudgment  disposi- 
tions. In  that  case  the  plaintiff  never  got  the  perma- 
nent injunction  he  sought  but  was  able  to  complete  his 
collegiate  hockey  career  under  a  temporary  injunc- 
tion. In  addition,  the  NCAA  voluntarily  revamped  its 
eligibility  rules.  The  court  decided  to  "award  fees  to 
parties  who  have  effectively  succeeded  via  litigation 
even  though  there  may  not  be  any  formal  docket  entry 
signifying  success."35 

Attorney's  fees  have  also  been  recovered  when  an 
out-of-court  settlement  was  reached.  For  example,  the 
federal  district  court  for  the  District  of  Columbia  held 
that  "the  operative  factor  [in  defining  a  prevailing 
party]  is  success,  not  at  which  stage  or  how  that  success 
is  achieved;  i.e.  trial  or  settlement."36  The  court  fo- 
cused on  the  need  for  bringing  the  action  and  whether 
the  party  that  sought  the  fee  was  successful  on  the 
central  issue. 


28.  535  F.2d  722  (2d  Cir.  1976). 
29   Id  .ii  728. 

10    98  S.  Cl    694  (1978);  see,  Attorneys  Fees 
hooi  l\»  Bull.  10  (April  1978). 
31    98  S.  O   694,  700-1  (1978). 
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32.  416  U.S.  696(1974). 

33.  Aspirav.  Board  of  Education,  65  F.R.D.  54 1(S.D.N.Y.  1975). 

34.  436  F.  Supp.  1258  (D.  Mass.  1977). 

35.  Id.  at  1265. 

36    Parker  v.  Matthews,  411  F.  Supp.  1059,  1063(D.D.C.  1976). 
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REASONABLE  FEES 

Once  it  is  determined  that  a  recovery  of  attorney's 
fees  is  appropriate,  a  dollar  amount  must  be  estab- 
lished. The  act  provides  only  that  a  "reasonable"  at- 
torney's fee  may  be  recovered.  Before  Alyeska,  a 
reasonable-fee  recovery  in  civil  rights  litigation  fre- 
quently did  not  yield  fees  high  enough  to  make  these 
cases  as  attractive  to  attorneys  as  other  types  of  law- 
suits. Debate  on  the  Attorney's  Fees  Act  cast  a  new  light 
on  what  Congress  considered  to  be  reasonable:  "It  is 
intended  that  the  amount  of  fees  awarded  under  the 
Attorney's  Fees  Act  be  governed  by  the  same  standards 
which  prevail  in  other  types  of  equally  complex  Fed- 
eral litigation,  such  as  antitrust  cases."37  As  a  result  of 
this  language,  the  courts  have  awarded  greater  fees.38 

The  factors  that  courts  have  considered  when  set- 
ting the  amount  of  fee  recovery  were  established  in 
Johnson  v.  Georgia  Express.39  In  this  case  the  Fifth  Cir- 
cuit reviewed  an  award,  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  of  $13,000  for  659.5  billable  hours 
(approximately  $20  per  hour).  It  remanded  the  case  to 
the  district  court  to  reconsider  this  low  award  in  light 
of  twelve  factors  that  it  enumerated.40 

College  and  other  school  administrators  involved  in 
civil  rights  litigation  should  be  aware  that  in  a  recovery 
of  a  reasonable  attorney's  fee  under  the  Attorney's 
Fees  Act  and  other  civil  rights  acts,  courts  and  lawyers 
will  define  "reasonableness."  A  college  president,  a 
school  superintendent,  and  a  school  board  member 
might  drastically  differ  in  their  conception  of  this 
term.  For  example,  in  Swann  v.  Charlotte-Mecklenburg 
Board  of  Education,41  a  North  Carolina  desegration  case 
that  was  litigated  over  a  number  of  years  and  eventu- 
ally reached  the  Supreme  Court,  fees  and  expenses 
totaling  $204,072.33  were  awarded.42  Similarly,  a  fed- 


37.  S.  Rep.  No.  94-1011,  94th  Cong.,  2d  Sess.  6  (1976). 

38.  See,  e.g.,  King  v.  Greenblatt,  560  F.2d  1024  (1st  Cir.  1977),  in 
which  the  federal  district  court  awarded  fees  of  $1,964  in  a  §  1983 
suit  to  improve  conditions  in  a  treatment  center  for  the  sexually 
dangerous.  While  the  case  was  being  appealed,  Alyeska  was  decided 
and  the  Attorney's  Fees  Act  was  enacted.  The  court  of  appeals 
awarded  $4,000  (for  more  than  80  hours  of  work)  and  commented 
that  the  congressional  intent  indicated  in  the  Senate  report  meant 
that  higher  fees  should  be  awarded  and  courts  should  not  be  as 
cautious  in  their  awards  as  thev  had  been  before  the  act. 

39.  488  F.2d  714  (5th  Cir.  1974). 

40.  The  twelve  factors  mentioned  in  both  the  House  and  Senate 
reports  as  the  appropriate  standard  for  recovery  of  reasonable  fees 
are:  ( 1 )  the  time  and  labor  required;  (2)  the  novelty  and  difficulty  of 
the  questions;  (3)  the  skill  needed  to  perform  the  legal  service  prop- 
erly; (4)  the  preclusion  of  other  emplovment  by  the  attorney  because 
he  accepted  the  case;  (5)  the  customary  fee  (it  should  never  be  less 
than  $20  per  hour);  (6)  whether  the  fee  is  fixed  or  contingent; 

(7)  the  time  limitations  imposed  by  the  client  or  the  circumstances; 

(8)  the  dollar  amount  involved  and  the  results  obtained;  (9)  the 
experience,  reputation,  and  ability  of  the  attorneys;  (10)  the  unde- 
sirability  of  the  case;  (11)  the  nature  and  length  of  the  professional 
relationship  with  the  client;  (12)  awards  in  similar  cases.  488  F.2d 
711.  717-19  (5th  Cir.  1974). 

41.  402  U.S.  1  (1971).         42.  66  F.R.D.  483  (W.D.N.C.  1975). 


eral  district  court  in  Louisiana  recently  awarded  a 
plaintiff  $205,000  under  the  Attorney's  Fees  Act  in  a 
§  1983  suit  challenging  the  treatment  of  institutional- 
ized children.43 

CONCLUSION 

The  general  rules  for  recovery  of  attorney's  fees 
should  now  be  clear.  Congressional  authorization  of 
fee-shifting  in  civil  rights  cases  has  created  a  major  new 
cost  of  litigation  for  defendants  in  these  cases.  Al- 
though the  Alyeska  decision  eliminated  courts'  discre- 
tion in  deciding  when  to  award  attorney's  fees,  it  did  not 
curb  courts'  descretion  in  a  more  important  area:  the 
amount  of  award  once  fees  are  authorized  by  statute. 

Congressional  debate  indicated  a  desire  to  make  the 
amount  of  fees  recoverable  in  civil  rights  cases  as  high 
as  in  other  complex  litigation.  The  result  inevitably  will 
be  increased  awards,  which  may  compel  some  defen- 
dants to  limit  their  costs  by  settling  at  an  early  stage  in 
litigation.  This  effect  might  benefit  the  judicial  system 
if  a  corresponding  incentive  to  settle  existed  for  plain- 
tiffs. In  reality,  however,  the  Attorney's  Fees  Act  en- 
courages plaintiffs  to  not  settle,  because  they  have  little 
to  lose  by  driving  a  hard  bargain.  Even  if  plaintiffs  do 
settle,  the  Attorney's  Fees  Act  gives  them  added  bar- 
gaining power  to  use  in  obtaining  a  more  favorable 
settlement. 

The  Attorney's  Fees  Act  also  may  penalize  parties  / 
whose  actions  are  only  marginally  suspect  more  se- 
verely than  it  penalizes  the  blatant  civil  rights  offen- 
ders. Parties  that  clearly  violate  the  civil  rights  laws  will 
have  no  trouble  deciding  to  settle  early.  They  also  will 
have  less  reason  to  appeal.  It  is  usually  the  close  cases, 
in  which  the  acts  complained  of  are  not  clearly  prohib- 
ited, that  the  defendant  is  more  likely  to  litigate  and  be 
subject  to  the  risk  of  double  attorney's  fees.  This  means 
that  the  more  acceptable  the  offending  behavior,  the 
greater  the  chance  that  a  large  amount  in  attorney's 
fees  will  have  to  be  paid  to  the  opposing  side.  Because 
the  chances  of  winning  on  appeal  are  usually  specula- 
tive, many  of  these  defendants  will  choose  not  to  take 
the  added  risk  of  having  to  pay  for  both  sides  if  they 
should  lose  the  appeal. 

The  Civil  Rights  Attorney's  Fees  Awards  Act  has 
made  it  even  more  important  that  a  school  board, 
university,  or  superintendent's  office  employ  compe- 
tent counsel  and  establish  a  close  working  relationship 
with  him  in  order  to  anticipate  the  probable  result  of 
litigation.  A  litigation  strategy  must  be  decided  early  so 
that  liability  can  be  minimized,  because  attorney's  fees 
can  be  recovered  for  consent  decrees  and  out-of-court 
settlements.  If  more  care  is  given  to  these  factors, 
potential  board  liability  will  be  reduced.  □ 


43.  Gary  W.  v.  State, 441  F.  Supp.  1 121  (E.D.  La.  1 977). enforcing, 
429  F.  Supp.  711  (E.D.  La.  1977). 


SCHOOL  LAW  BULLETIN 


RECENT  COURT  DECISIONS 


ATTORNEY  FEES.  Wheeler  v.  Durham  City  Board  of 
Education,  No.  77-1835  (4th  Cir.  Oct.  2,  1978). 

Facts:  This  decision  concerns  the  award  of  attorney 
fees  in  a  school  desegration  case  that  hegan  in  1960. 
Under  traditional  American  practice,  attorney  fees 
were  not  considered  recoverable  by  a  prevailing  attor- 
ney. Rule  54(d)  of  the  Federal  Rules  of  Civil  Procedure 
has  also  been  interpreted  to  exclude  attorney  fees  in 
determining  costs  that  are  to  be  awarded  a  prevailing 
party.  In  1972,  however,  Congress,  in  an  attempt  to 
encourage  meritorious  school  desegregation  litigation 
and  compensate  prevailing  parties  in  significant  social 
litigation,  enacted  the  Emergency  School  Aid  Act  of 
1972  (20  U.S. C.  §  1617).  Four  years  later  it  enacted  the 
Civil  Rights  Attorney  Fees  Award  Act  of  1976  (20 
U.S.C.  §  1983).  These  statutes  are  almost  identical  in 
awarding  attorney's  fees;  both  permit  a  court  to  allow 
the  prevailing  party,  other  than  the  United  States, 
reasonable  attorney  fees  as  part  of  its  cost. 

After  these  enactments,  the  plaintiffs  attorneys  in 
the  Durham  City/Durham  County  desegregation  suit 
sought  attorney  fees  for  all  services  rendered  from  the 
date  the  suit  was  filed  in  1960.  The  federal  district 
1  courl  ruled  that  no  fees  would  be  awarded  for  services 
rendered  before  Jul\  I.  1972,  the  effective  date  of  the 
Emergence  School  Aid  Act,  because  the  suit  was  not 
"pending"  when  the  act  became  effective.  The  court 
also  held  that  no  allowance  would  be  given  for  "related 
litigation  expenses,"  but  it  was  unclear  about  whether 
the  amount  awarded  for  services  since  July  1,  1972, 
would  include  payment  foi  services  on  which  the 
plaintiff  did  not  prevail. 

Issues:  ( 1 )  Was  the  desegregation  suit  "pending"  on 
July  1,  1972  (effective  date  of  the  Emergency  School 
Aid  Act),  thereby  making  the  act  applicable  to  attorney 
services  rendered  before  that  date-  No. 

(2)  Does  the  statutory  authorization  of  reasonable 
attorney  fees  include  related  litigation  expenses?  Yes 
and  no. 

(3)  Mas  a  party  be  awarded  attorney  fees  for  services 
provided  on  issues  on  which  he  did  not  prevail?  No. 

Holdings:  { 1)  Desegregation  suits  present  a  particu- 
lar problem  in  deciding  when  a  case  is  still  pending  for 
purposes  of  determining  whether  attorney  fees  are 
allowable  under  the  Emergency  School  Aid  Act.  For 
example,  the  Durham  suit  was  originally  brought  in 
1960,  and  final  orders  were  issued  to  desegregate  the 
sc  hools,  but  the  district  court  retained  jurisdiction,  as  it 
m  iloes  in  most  desegregation  suits.  A  second  stage  of  the 
litigation  began  after  important  Supreme  Court  de- 
segregation decisions  in  1968.  The  result  was  a  new 


court-ordered  desegregation  plan.  A  third  stage  came 
in  1 972  when  the  plaintiff  sought  to  merge  the  city  and 
county  school  units  but  succeeded  only  in  getting  a  new 
city  desegregation  plan. 

On  the  basis  of  the  Emergency  School  Aid  Act  of 
1972,  the  plaintiffs  attorneys  sought  to  recover  all 
costs  since  1960.  The  district  court  found  that  the 
litigation  was  not  pending  on  the  act's  effective  date 
and  thus  no  attorney  fees  were  recoverable  before  that 
date.  The  Fourth  Circuit  affirmed,  basing  its  conclu- 
sion largely  on  the  Supreme  Court  decision  in  Bradley 
v.  School  Board,  416  U.S.  696  (1974),  which  had  inter- 
preted the  1972  act.  TheBradley  decision  had  said  that 
a  pending  case  is  one  that  has  not  been  reduced  to  final 
judgment.  A  final  judgment  is  one  in  which  "the 
availability  of  appeal  has  been  exhausted  or  has  lapsed, 
and  the  time  for  petition  for  certiorari  has  passed." 
Thus  there  were  several  final  judgments  in  the 
Durham  desegregation  suit.  In  1966  and  in  1970  final 
orders  were  entered  that  purported  to  decide  the 
rights  of  the  parties  and  appeals  were  not  taken.  The 
appeals  court  said  that  each  of  these  orders  was  later 
disturbed  by  a  motion  seeking  further  relief  "but  in  the 
interim  no  issue  was  pending  in  the  sense  that  Bradley 
uses  that  term."  When  the  Emergency  School  Aid  Act 
became  effective,  the  Durham  case  was  pending  only 
in  the  technical  sense  that  jurisdiction  to  enter  such 
further  orders  as  were  necessary  and  desirable  had 
been  retained.  Thus  the  Fourth  Circuit  held  that  the 
act  does  not  authorize  attorney  fees  in  those  phases  of 
the  litigation  that  had  been  reduced  to  a  final  judg- 
ment when  the  law  became  effective. 

(2)  The  court  concluded  that  the  act  intended  to 
include  such  items  as  supplemental  secretarial  costs, 
copying,  telephone  costs,  and  necessary  travel  in  re- 
coverable litigation  expenses.  It  found  that  these  costs 
were  integrally  related  to  the  attorney's  work,  noting 
that  the  services  purchased  by  these  expenditures 
often  play  a  significant  role  in  the  success  of  litigation 
as  complicated  as  school  desegregation.  The  court 
found  that  the  congressional  purpose  in  enacting  the 
law  was  furthered  by  this  broad  interpretation  of  re- 
coverable attorney  fees,  but  it  excluded  fees  and  ex- 
penses of  outside,  nonlegal  consultants  and  experts.  It 
said  that  the  latter  expenses  traditionally  are  not  re- 
garded as  attorney  fees,  even  though  they  often  are 
essential  in  preparing  and  trying  a  complex  case. 

(3)  The  court  stated  that  it  is  necessary  for  the  plain- 
tiff to  prevail  before  attorney  fees  may  be  awarded  to 
him.  It  directed  the  lower  court,  in  computing  the 
amount  of  attorney  fees  to  be  awarded,  to  consider  the 
plaintiffs  degree  of  success. 
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TITLE  VII  STANDARDS  IN  A  CASE  CHARGING 
SEXUAL  AND  RELIGIOUS  DISCRIMINATION. 

Smith  v.  University  of  North  Carolina  at  Chapel  Hill,  No. 
C-76-362-D  (M.D.N.C.  Nov.  9,  1978). 

Facts:  The  plaintiff  is  a  Caucasian,  Roman  Catholic 
woman  who  is  over  40.  In  1973  she  was  appointed  to  a 
three-year  term  as  an  assistant  professor  of  religion  at 
The  University  of  North  Carolina  at  Chapel  Hill.  Two 
years  after  the  appointment  the  department  chairman 
notified  her  that  she  would  not  be  reappointed  at  the 
end  of  her  three-year  term.  She  requested  a  review  of 
the  chairman's  decision  by  the  religion  department;  it 
recommended  that  the  decision  not  be  changed.  She 
then  asked  the  Faculty  Grievance  Committee  to  review 
the  nonreappointment.  A  majority  of  the  committee 
found  that  she  had  been  discriminated  against  on  the 
basis  of  sex  and  religion.  The  university  officials  re- 
viewed the  committee's  findings  but  concluded  that 
there  had  been  no  discrimination.  Smith  then  filed  suit 
in  federal  district  court  against  twelve  university  ad- 
ministrators and  faculty  alleging  that  she  had  not  been 
reappointed  and  promoted  because  of  her  sex,  relig- 
ion, age,  and  exercise  of  "academic  freedom."  After 
most  of  the  original  defendants  had  been  dropped  and 
after  a  directed  verdict  for  the  remaining  defendants 
on  two  of  the  plaintiffs  several  claims,  a  jury  trial  was 
held.  The  jury  returned  a  verdict  for  the  defendants. 
But  there  still  remained  the  question  of  whether  there 
had  been  discrimination  on  the  basis  of  sex  or  religion 
in  violation  of  Title  VII  of  the  Civil  Rights  Act  of  1964, 
an  issue  that  was  before  the  judge  rather  than  the  jury . 
The  Supreme  Court,  in  McDonnell  Douglas  Corp.  v. 
Green,  411  U.S.  792  (1973),  set  out  this  standard  for 
evaluating  an  employment  discrimination  claim: 

The  complainant  in  a  Title  VII  trial  must  carry  the 
initial  burden  under  the  statute  of  establishing  a 
prima  facie  case  of  racial  discrimination.  This  may  be 
done  by  showing  (i)  that  he  belongs  to  a  racial 
minority;  (ii)  that  he  applied  and  was  qualified  for  a 
job  for  which  the  employer  was  seeking  applicants; 
(iii)  that,  despite  his  qualifications,  he  was  rejected; 
and  (iv)  that,  after  his  rejection,  the  position  re- 
mained open  and  the  employer  continued  to  seek 
applicants  from  persons  of  complainant's  qual- 
ifications .  .  .  .The  burden  then  must  shift  to  the 
employer  to  articulate  some  legitimate,  nondis- 
criminatory reason  for  the  employee's  rejection. 

If  the  employer  can  sustain  this  burden,  the  burden 
shifts  to  the  plaintiff,  who  must  "show  that  [defen- 
dant's] stated  reason  for  [plaintiffs]  rejection  was  in 
fact  a  pretext." 

The  district  court  discussed  the  prima  facie  standard 
as  it  applies  to  an  institution  of  higher  education.  A 
university's  employment  context  is  different  from  the 


private-industry,  blue-collar  context  considered  in 
McDonnell  Douglas  and  in  Furnco  Construction  Corp.  v.  t 
Waters  (1978).  Nevertheless  the  court  said  that  the  " 
prima  facie  standard  established  by  the  Supreme 
Court  in  these  decisions  can  be  adapted  to  the  univer- 
sity employment  situation.  The  district  court  quoted 
the  Court's  explanation  of  a  prima  facie  case: 

The  central  focus  of  the  inquiry  in  a  case  such  as 
this  is  always  whether  the  employer  is  treating 
"some  people  less  favorably  than  others  because  of 
their  race,  color,  religion,  sex,  or  national  origin." 
The  method  suggested  in  McDonnell  Douglas  for 
pursuing  this  inquiry,  however,  was  never  intended 
to  be  rigid,  mechanized,  or  ritualistic.  Rather,  it  is 
merely  a  sensible,  orderly  way  to  evaluate  the  evi- 
dence in  light  of  common  experience  as  it  bears  on 
the  critical  question  of  discrimination.  A  prima  facie 
case  under  McDonnell 'Douglas  raises  an  inference  of 
discrimination  only  because  we  presume  these  acts, 
if  otherwise  unexplained,  are  more  likely  than  not 
based  on  the  consideration  of  impermissible  factors. 
And  we  are  willing  to  presume  this  largely  because 
we  know  from  our  experience  that  more  often  than 
not  people  do  not  act  in  a  totally  arbitrary  manner, 
without  any  underlying  reasons,  especially  in  a  bus- 
iness setting.  Thus,  when  all  legitimate  reasons  for 
rejecting  an  application  have  been  eliminated  as 
possible  reasons  for  the  employer's  actions,  it  is 
more  likely  than  not  the  employer,  who  we  gener-  ( 
allv  assume  acts  only  with  some  reason,  based  his 
decision  on  an  impermissible  consideration  such  as 
race. 

When  the  prima  facie  case  is  understood  in  the 
light  of  the  opinion  in  McDonnell  Douglas,  it  is  ap- 
parent that  the  burden  which  shifts  to  the  employer 
is  merely  that  of  proving  that  he  based  his  employ- 
ment decision  on  a  legitimate  consideration,  and 
not  an  illegitimate  one  such  as  race  .  .  .  .To  dispel 
the  adverse  inference  from  a  prima  facie  showing 
under  McDonnell  Douglas,  the  employer  need  only 
"articulate  some  legitimate  nondiscriminatory 
reasons  for  the  employee's  rejection." 

The  district  court,  quoting  the  First  Circuit  Court  of 
Appeals  in  Sweeney  v.  Board  of  Trustees,  569  F.2d  169 
( 1st  Cir.  1978),  pointed  out  that  the  McDonnell  Douglas 
requirement  of  a  prima  facie  showing  does  not  place  "a 
very  arduous  burden  upon  a  plaintiff."  It  is  clear,  the 
court  said,  that 

. .  .[A]  Title  VII  plaintiff  is  required  to  make  only 
a  very  minimal  showing  to  establish  a  prima  facie 
case.  As  Furnco  suggests,  the  presumption  estab- 
lished under  McDonnell  Douglas  is  a  weak  one  and  a 
defendant  need  only  articulate  some  legitimate 
nondiscriminatory  reason  to  rebut  the  presump-  / 
tion.  Because  the  defendant's  burden  is  also  a  light  ™ 
one,  the  decision  in  a  Title  VII  "disparate  treat- 
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merit"  case  will  usually  turn  on  whether  a  plaintiff 
carries  his  or  her  burden  in  showing  that  the 
[defendant's]  profferedjustification  is  merely  a  pre- 
text for  discrimination. 

The  district  court  then  applied  the  McDonnell  Doug- 
las requirement  to  reappointment  and  promotion  of 
university  faculty.  It  said  that  the  plaintiff  must  prove 
the  following  facts  in  order  to  make  a  prima  facie 
showing: 

(1)  That  the  plaintiff  belonged  to  a  disadvantaged 
class  or  to  a  racial  or  religious  minority; 

(2)  That  the  plaintiff  sought  and  was  qualified  for 
reappointment  or  promotion; 

(3)  That  the  plaintiff  was  not  reappointed  or  pro- 
moted; and 

(4)  That,  in  the  case  of  reappointment,  the  college 
sought  applicants  to  fill  the  position  from  per- 
sons of  plaintiffs  qualifications;  or,  in  the  case 
of  promotion,  the  employer  had  promoted 
other  persons  possessing  similar  qualifications 
at  approximately  the  same  time. 

The  court's  discussion  of  the  first,  second,  and 
fourth  elements  is  informative.  It  said  with  respect  to 
the  first  element  that  the  legislative  history  of  the 
Equal  Employment  Opportunity  Act  of  1972,  which 
extended  Title  YII's  coverage  to  employees  of  educa- 
tional institutions,  clearly  shows  that  Congress  consi- 
dered women  to  be  a  disadvantaged  class. 

The  proof  required  for  the  second  element  varies 
depending  on  whether  the  matter  involves  a  reap- 
pointment or  a  promotion.  For  a  plaintiff  to  establish 
that  he  i<  qualified  for  ,i  position,  he  must  prove  that  he 
has  the  basic  skills  for  the  job.  Thus  the  plaintiff  who 
was  not  reappointed  need  show  only  that  his  perfor- 
mance was  good  enough  to  merit  continued  employ- 
ment. The  court  said  that  a  plaintiff  can  make  that 
showing  "bv  proving  that  the  employer  accepted  the 
plaintiffs  past  performance  without  expressing  dis- 
satisfaction with  the  work.'" 

A  plaintiff  who  brings  suit  because  he  was  not  pro- 
moted must  show  that  he  has  the  basic  qualifications 
for  the  superior  position.  Acknowledging  the  subjec- 
tive nature  of  faculty  promotion  decisions,  the  district 
court  said  that  a  plaintiff  may  find  it  difficult  to  show 
what  the  basic  qualifications  for  the  position  are.  He 
may  establish  that  he  had  the  required  qualifications 
In  pointing  out  that  he  was  later  promoted  to  the 
position  first  denied  him  (if  this  occurred)  or  by  com- 
paring his  qualifications  with  those  of  others  whom  the 
employer  has  recend)  promoted  to  positions  similar  to 
the  one  fie  sought. 
.  I  he  fourth  element,  that  the  Title  VII  plaintiff  has 

qualifications  similar  to  those  of  persons  whom  the 
employer  is  recruiting  for  the  desired  position,  is  the 


most  difficult  to  adapt  to  the  university  context.  The 
court  said  that  the  plaintiff  who  sues  because  he  was 
not  reappointed  must  show  that  the  employer  sought 
to  fill  the  position  with  a  person  who  had  qualifications 
similar  to  his.  It  observed  that  this  type  of  comparison 
is  seldom  possible  in  regard  to  promotion,  because  the 
university  usually  promotes  a  faculty  member  in  order 
to  recognize  his  accomplishments  and  promise  and  not 
because  it  has  an  opening  to  fill.  The  court  said  that  the 
essential  characteristic  of  the  fourth  McDonnell  Douglas 
element  can  be  satisfied  in  a  faculty  promotion  case  by 
requiring  the  plaintiff  to  show  that  the  institution  had 
promoted  other  faculty  members  with  qualifications 
similar  to  his  to  the  desired  faculty  rank  at  approxi- 
mately the  same  time  the  decision  not  to  promote  him 
was  made. 

Holding:  The  district  court  applied  the  Title  VII 
standard  it  had  articulated  to  the  facts  in  this  case  and 
found  that  Smith  had  established  a  prima  facie  case  of 
discrimination.  The  burden  of  proof  then  shifted  to 
the  defendant  university.  The  court  found  that  the 
university  had  provided  two  reasonable  grounds  for  its 
decision,  thereby  returning  the  burden  to  the  plaintiff. 
It  then  found  that  the  plaintiff  had  not  shown  that  the 
reasons  offered  by  the  university  were  a  pretext  for 
discrimination  on  the  basis  of  either  sex  or  religion. 
Thus,  the  court  said,  the  plaintiff  had  not  made,  by  the 
greater  weight  of  the  evidence,  a  prima  facie  showing 
of  sexual  or  religious  discrimination  in  the  university's 
decision  not  to  reappoint  or  promote  her. 


DRESS  REQUIREMENTS  FOR  GRADUATION. 

Fowler  v.  Williamson,  448  F.  Supp.  497  (W.D.N. C. 
1978). 

Facts:  The  principal  of  Hickory  High  School  posted 
an  announcement  that  dress  for  graduation  required 
boys  to  wear  "dress  pants  as  opposed  to  jeans;  shirts 
and  ties;  shoes  and  socks."  Notwithstanding  this  re- 
quirement, the  plaintiff  Fowler  appeared  at  gradua- 
tion in  denim  pants  and  boots.  The  principal  refused 
to  allow  him  to  participate.  He  returned  in  new  dress 
but  was  denied  participation  by  the  assistant  principal 
because  the  ceremony  had  begun.  Fowler  was 
nevertheless  given  his  diploma  on  graduation  night 
and  is  now  enrolled  in  college. 

Fowler  then  brought  suit  under  Section  1983  of  the 
Civil  Rights  Act  of  1 87 1 ,  contending  that  enforcement 
of  the  dress  code  violated  his  constitutional  rights  and 
that  he  had  been  denied  a  "once  in  a  lifetime  opportun- 
ity to  receive  the  honor,  respect  and  admiration  that 
accompanies"  participation  in  a  high  school  gradua- 
tion exercise.  He  sued  the  principal,  assistant  princi- 
pal, superintendent,  and  board  members  in  their  indi- 
vidual and  official  capacities. 
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Holding:  The  court  granted  a  motion  to  dismiss  the 
action  brought  against  the  members  of  the  school 
board  and  superintendent  in  their  individual  capaci- 
ties because  none  had  personally  participated  in  deny- 
ing Fowler  admittance  to  graduation.  The  court  made 
it  clear  that  the  doctrine  of  respondeat  superior  (the 
employer  is  liable  for  the  acts  of  his  employees)  does 
not  apply  in  §  1983  suits.  It  said  that  there  must  be 
personal  involvement  before  a  §  1983  suit  may  be 
properly  brought.  See  akoMonellv.  New  York  City  Dept. 
ofSoc.  Serv.  [9  School  Law  Bull.  (Oct.  1978)]. 

With  respect  to  the  principal  and  assistant  principal 
who  had  prevented  Fowler  from  participating  in  the 
graduation,  the  court  said  that  an  issue  of  possible 
denial  of  a  constitutional  right  had  been  raised  that 
required  close  examination.  It  first  determined  that  no 
constitutional  right  had  been  involved  by  examining 
the  description  of  the  "liberty"  and  "property"  in- 
terests involved  in  Goss  v.  Lopez,  419  U.S.  565  (1975) 
(short-term  suspension).  The  court  concluded  that 
there  is  no  arbitrary  deprivation  of  "liberty"  in  the 
"denial  of  participation  in  a  short  graduation 
After  reviewing  several  "graduation/diploma"  cases,  it 
also  concluded  that  "the  expectation  of  a  graduate  to 
participate  in  the  graduation  ceremony  would  not  rise 
to  the  level  of  a  property  right."  It  thus  concluded  that 
the  former  student  had  not  been  deprived  of  life, 
liberty,  or  property  or  other  constitutional  rights.  He 
had  failed  to  state  a  claim  rising  to  constitutional  pro- 
portions over  which  the  court  had  jurisdiction. 


STATE  REGULATION  OF  PRIVATE  SCHOOLS. 

North  Carolina  v.  Columbus  Christian  Academy,  No.  78 
CVS  1678,  Wake  Co.  Sup.  Ct.,  Sept.  5,  1978. 

Facts:  The  State  Superintendent  of  Public  Instruc- 
tion filed  this  action  against  60  North  Carolina  private 
schools  (all  fundamentalist  Christian  academies), 
claiming  that  the  schools'  failure  to  submit  annual  re- 
ports violates  the  state's  authority  to  regulate  private 
schools  derived  from  G.S.  115-166  and  G.S.  115-255 
through  -257  and  State  Board  of  Education  regula- 
tions adopted  under  these  statutes.  State  law  requires 
private  schools  to  meet  minimum  standards  based  on 
the  quality  of  instruction  offered  in  the  public  schools. 
Private  schools  must  meet  the  same  standards  as  public 
schools  for  graduation  prerequisites,  length  of  school 
term  and  day,  health  and  safety,  and  teacher  qualifica- 
tions. Curriculum,  textbooks,  libraries,  and  instruc- 
tional supplies  must  be  substantially  equivalent.  These 
standards  are  enforced  by  requiring  an  annual  report 
on  the  basis  of  which  the  State  Board  of  Education 
approves  or  disapproves  the  private  school.  Parents' 
failure  to  send  children  to  a  public  school  or  to  an 


approved  private  school  is  a  misdemeanor.  Defen- 
dants claim  that  state  regulation  violates  their  right  to     A 
freedom  of  religion  guaranteed  by  the  First  Amend- 
ment to  the  United  States  Constitution  and  Article  I, 
Section  13,  of  the  the  Constitution  of  North  Carolina. 

Holding:  The  court's  judgment,  without  reasoning 
or  explanation,  is  that  both  the  regulation  of  length  of 
session  and  day,  curriculum,  promotion  and  grading 
and  the  requirement  that  teachers  be  certified  are 
constitutional.  State  regulation  in  these  areas  does  not 
violate  state  or  federal  constitutional  rights  to  freedom 
of  religion  or  due  process  of  law.  But  the  court  ruled 
that  the  state  lacks  authority  to  regulate  private  educa- 
tion on  the  following  points:  It  may  not  require  that 
the  organization  of  private  schools  (including  number 
of  teachers)  be  like  that  of  the  public  schools,  nor  that 
instructional  materials  and  physical  facilities  be  of  the 
same  quality  and  quantity  as  are  available  to  public 
school  students.  The  court  also  held  that  the  Depart- 
ment of  Public  Instruction  lacks  authority  for  its  prac- 
tice of  issuing  "nonstandard  ratings"  to  persons  who 
cannot  meet  requirements  for  teachers'  certificates, 
and  it  enjoined  the  practice.  Both  parties  have  ap- 
pealed. -  Anne  M.  Dellinger 


COMPULSORY  ATTENDANCE  PROSECUTION.      , 

North  Carolina  v.  Vietto,  No.  785SC391,  N.C.  Ct.  App., 
Sept.  19,  1978. 

Facts:  Mrs.  Vietto  removed  her  daughter  from  the 
public  schools  of  New  Hanover  County  and  arranged 
for  private  tutoring  by  "Learning  Foundations."  She 
was  prosecuted  for  violating  the  compulsory  atten- 
dance statute,  G.S.  1 15-166,  convicted  in  a  jury  trial, 
given  a  suspended  sentence,  and  fined  $50.  She  ap- 
pealed the  conviction  on  several  grounds. 

Holding:  The  trial  contained  no  prejudicial  error. 
The  public  school  superintendent,  the  principal,  and 
the  attendance  counselor  who  testified  that  "Learning 
Foundations"  was  not  an  approved  nonpublic  school 
were  competent  to  do  so,  and  the  evidence  was  suffi- 
cient to  prove  that  the  institution  failed  to  meet  statu- 
tory requirements.  The  trial  court  did  not  err  in  refus- 
ing to  hear  evidence  of  the  defendant's  good  faith, 
since  willfulness  or  bad  faith  is  not  an  element  of  the 
crime  for  which  she  was  convicted.  It  is  only  necessary 
to  show  that  a  defendant  intentionally  failed  to  main- 
tain her  child's  attendance  in  a  public  or  approved 
nonpublic  school  and  that  the  defendant's  intention 
was  proven.  Finally,  the  appellate  court  dismissed  the 
defendant's  contention  that  the  trial  judge's  charge  to  i 
the  jury  shifted  the  burden  of  proof  to  her.  -  Anne 
M.  Dellinger 
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DRESS  CODES 


(continued  from  page  1 1 


DRESS  AS  SYMBOLIC  SPEECH 

Brimley's  claim  is  that  by  refusing  to  wear  a  necktie 
he  makes  a  statement  on  current  affairs  that  aids  him 
in  teaching.  In  other  words,  refusing  to  wear  a  tie  is 
"symbolic  speech"  protected  by  the  First  Amendment. 
This  claim  requires  the  court  to  balance  the  teacher's 
alleged  interest  in  free  expression  against  the  school 
board's  goals  in  requiring  its  teachers  to  dress  more 
formally  than  they  would  otherwise  choose.  The  court 
first  pointed  out  that  symbolic  speech  is  not  pure 
speech;  it  is  mixed  with  conduct  and  consequently  is 
not  afforded  the  same  protection  as  pure  speech.2  For 
example,  marching  and  picketing  on  streets  and 
sidewalks  are  not  given  the  protection  provided  a 
speaker  on  a  soapbox.  Thus  as  the  action  or  thing 
being  controlled  becomes  less  like  pure  speech  and 
more  like  conduct,  the  governmental  interest  that 
must  be  shown  to  justify  restricting  it  is  "progressively 
lessened."  When  the  symbolic  speech  is  very  close  to 
pure  speech,  as  it  was  in  Tinkerv.  Des  Moines  Independent 
School  District*  (black  armbands  were  worn  to  protest 
the  Vietnam  Wai )  and  in Russo  v.  Central  School  District4 
(a  teacher  quietly  refused  to  recite  the  Pledge  of  Al- 
legiance), the  First  Amendment  protection  is  high  and 
\  the  government  must  show  compelling  reasons  to  jus- 
tils  its  restriction.  In  theHartford  case  the  court  found 
the  speech  to  be  vague  and  unfocused  and  close  to  the 
conduct  end  of  the  "speech-conduct"  continuum. 
Consequently,  the  school  board  had  to  present  sig- 
nificantly  less  justifk  ation  for  its  school  code  than  if  the 
teacher  had  been  punished  for  publiclv  criticizing  the 
school  administration.  The  justification  submitted — 
that  the  code  promoted  respect  for  authority  and  trad- 
itional values  and  would  improve  discipline  in  the 
classroom — was  found  to  be  rational,  although  the  dis- 
senters sharply  rejected  it.  Furthermore,  Brimlev  had 
more  effective  w.tvs  of  expressing  his  social  views  to  his 
students,  a  fact  the  court  said  reduced  the  burden  of 
proof  that  the  school  was  required  to  meet  in  justifying 
regulation  of  his  dress.  The  court  concluded  its  discus- 
sion of  the  first  Amendment  by  stating  that  Brimley's 
speech  claim  was  "so  unsubstantial  as  to  border  on  the 
frivolous."' 

DRESS  AS  A  CONSTITUTIONALLY  PROTECTED 
LIBERTY  OR  PRIVACY  INTEREST 

The  second  major  basis  for  challenging  a  teacher 
dress  or  hair  code  is  that  it  deprives  a  teacher  of  a 

2.  See  Cox  \.  Louisiana,  379  U.S.  536,  555-56  (1965). 
W  3.  393  U.S.  503(I9(,'i, 

4.  469F.2d623(2dCir.  L972),«rt.  denied,  411  U.S.  932(1973 

5.  East  Hartford  Edu<   Ass'nv.BoardofEduc.,562F.2dat86( 


"liberty"  interest  in  the  freedom  to  choose  his  own  style 
of  dress  or  hair.  InKelley  v.  Johnson"  the  U.S.  Supreme 
Court  recently  considered  the  liberty-deprivation 
issue  in  upholding  a  hair-grooming  regulation  im- 
posed on  a  county  police  force.  It  distinguished  pri- 
vacy claims  made  by  state  employees  from  those  made 
by  members  of  the  general  public,  noting  that  the 
government  has  much  greater  and  more  permissible 
interests  in  regulating  the  speech  of  its  employees  than 
in  regulating  the  "speech  of  the  citizenry  in  general."  It 
then  set  forth  the  standard  to  test  this  type  of  constitu- 
tional challenge.  The  standard  is  whether  the  gov- 
ernmental regulation  is  "so  irrational  that  it  may  be 
branded  'arbitrary,'  and  therefore  a  deprivation 
of  .  .  .  La]  'liberty'  interest  in  freedom  to  choose  his  own 
hairstyle."7  In  balancing  the  competing  interests  be- 
tween the  county  and  the  individual  policeman,  the 
Court  found  that  the  grooming  code  was  not  irrational 
and  therefore  was  permissible. 

In  the  East  Hartford  case,  the  Second  Circuit  said  that 
although  there  are  differences  between  the  functions 
of  policemen  and  teachers,  the  same  constitutional  test 
applies.  Noting  the  presumption  of  constitutionality 
for  legislative  (school  board)  acts,  the  court  found  that 
the  teacher  had  not  carried  his  burden  of  demonstrat- 
ing that  the  school  board's  dress  code  was  "so  irrational 
that  it  may  be  branded  'arbitrary.'  "  The  same  reasons 
for  adopting  the  dress  code  that  were  noted  in  the  First 
Amendment  discussion — the  code  would  promote  re- 
spect, discipline,  and  traditional  values — protected  it 
against  the  claim  that  it  violated  a  liberty  interest. 

Two  other  federal  appellate  courts  have  recently 
considered  teachers'  arguments  that  dress  and  hair- 
length  requirements  violate  a  constitutionally  pro- 
tected liberty  interest.8  The  Seventh  Circuit  Court  of 
Appeals,  in  an  opinion  written  by  Justice  Stevens  in 
1974  before  he  joined  the  Supreme  Court,  held  that  a 
school  board  can  refuse  to  renew  a  teacher's  employ- 
ment if  it  finds  that  his  appearance — in  this  case  long 
sideburns  and  a  beard — is  inappropriate  for  the  posi- 
tion.9 Stevens  summarized  the  juxtaposed  rights  of 
school  and  employee  in  the  following  way: 


6.  425  U.S.  238  (1976). 

7.  Id.  at  248. 

8.  Several  state  courts  also  have  rejected  the  claim  that  teacher 
dress  and  grooming  codes  violate  constitutionally  protected  rights. 
See,  e.g.,  Morrison  v.  Hamilton  County  Bd.  of  Educ,  494  S.W.2d  770 
(Tenn.),  cert  denied,  414  U.S.  1044  (1973)  (beards  prohibited);  Blan- 
che! v.  Vermilion  Parish  Sch.  Bd.,  220  So.  2d  534  (La.  App.),  cert. 
denied,  254  La.  17,  220  So.2d  68  (1969)  (neckues  required).  Bur  sec 
Finot  v.  Pasadena  Bd.  of  Educ.  250  Cal.  App.  2d  189,  58  Cal.  Rptr. 
520  (1967)  (beard  prohibition  overturned). 

9.  Miller  v.  School  Dist.  Number  167,  495  F.2d  658  (7th  Cir. 
1974). 
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If  a  school  board  should  correctly  conclude  that  a 
teacher's  style  of  dress  or  plumage  has  an  adverse 
impact  on  the  educational  process,  and  if  that  con- 
clusion conflicts  with  the  teacher's  interest  in  select- 
ing his  own  life  style,  we  have  no  doubt  that  the 
interest  of  the  teacher  is  subordinate  to  the  public 
interest.  We  must  assume,  however,  that  sometimes 
such  a  school  board  determination  will  be  incorrect. 
Even  on  that  assumption,  we  are  persuaded  that  the 
importance  of  allowing  school  boards  sufficient  la- 
titude to  discharge  their  responsibilities  effec- 
tively— and  inevitably,  therefore,  to  make  mistakes 
from  time  to  time — outweighs  the  individual  inter- 
est at  stake.10 

In  a  1978  opinion, Pencev.  Rosenquist,11  the  Seventh 
Circuit  modified  its  1974  opinion  m  Miller.  The  1978 
case  involved  a  plaintiff  who  was  employed  in  two 
capacities:  as  a  tenured  teacher  and  as  a  part-time 
school  bus  driver.  He  was  suspended  from  employ- 
ment as  a  bus  driver,  but  not  from  his  teaching  posi- 
tion, because  he  had  a  moustache  that  was  described  as 
"neat  and  groomed."  The  Seventh  Circuit  held  that 
the  suspension  denied  the  plaintiff  his  substantive  due 
process  right  to  liberty  and  his  right  to  equal  protection 
of  the  laws  under  the  Fourteenth  Amendment  because 
it  lacked  any  rational  relationship  to  a  proper  school 
policy.  The  court  then  modified  its  earlier  holding  in 
Miller,  declaring  "too  sweeping  its  earlier  opinion  that 
an  individual's  'liberty'  exercised  in  the  choice  of  ap- 
pearance was  so  insignificant  that  the  denial  of  public 
employment  because  the  employer  considers  the 
employee's  appearance  inappropriate  does  not  "rep- 
resent a  deprivation  that  is  forbidden  by  the  Due  Pro- 
cess Clause."  The  1978  decision  also  said  that  the  1974 
Miller  opinion  was  inconsistent  with  the  Supreme 
Court's  rationale  in  Kelley  v.  Johnson,  the  police  hair- 
grooming  case  discussed  above.  In  Kelley,  the  plaintiff 
had  not  proved  that  there  was  no  legitimate  purpose 
served  by  the  growing  regulation  for  police  and  there- 
fore the  regulation  was  upheld.  In  Pence,  however,  the 
plaintiff  had  shown  that  there  was  no  legitimate  pur- 
pose served  in  a  regulation  prohibiting  bus  drivers 
from  wearing  a  moustache.  Thus  when  the  plaintiff 
can  carry  his  original  burden  of  proof,  the  grooming 
code  will  be  struck  down  unless  the  school  can  show 
that  it  serves  a  proper  purpose. 

The  First  Circuit  Court  has  also  upheld  a  school 
policy  restricting  teacher  dress.  In  a  1976  decision  the 
appellate  court  upheld  a  school  board's  termination  of 
a  French  teacher  after  three  years  of  teaching  because 
her  dresses'  hemline  came  only  "Half-way  down  [her] 
thigh."12  Although  the  trial  court  found  that  this  dress 


length  was  "comparable  in  style  to  dresses  worn  by 
young,  respectable  professional  women  during  the  I 
years  when  the  plaintiff  was  teaching"  and  that  her 
dresses  had  no  adverse  effect  on  her  students  or  on  her 
effectiveness  as  a  teacher,  it  upheld  the  termination, 
saving  that  the  teacher  had  not  shown  the  dress  re- 
quirement was  "so  irrational  as  to  demonstrate  lack  of 
good  faith"  by  the  school  board.13 

CONCLUSION 

These  cases  make  it  clear  that  school  boards  may 
adopt,  although  it  may  be  foolish  and  ill  advised  to  do 
so,  "reasonable"  regulations  governing  employee  ap- 
pearance. They  also  make  clear  that  the  federal  courts 
are  becoming  increasingly  reluctant  to  interfere  with 
school  authorities'  decisions,  even  when  they  "appear 
foolish  or  unwise,''  as  the  Second  Circuit  Court 
pointed  out  in  {he  East  Hartford  case.14  Several  courts 
emphasized  this  point,  which  seems  to  reflect  the 
majority  opinion  of  today's  judiciary  when  it  considers 
restrictions  on  teacher  conduct  of  the  type  represented 
by  dress  codes.  The  position  is  best  stated  by  the  Sup- 
reme Court  itself  in  Wood  v.  Strickland   (1975):15 
It  is  not  the  role  of  the  federal  courts  to  set  aside 
decisions  of  school  administrators  which  the  court 
may  view  as  lacking  a  basis  in  wisdom  or  compas- 
sion ....  The  system  of  public  education  that  has      . 
evolved  in  this  Nation  relies  necessarily  upon  the     \ 
discretion  and  judgment  of  school  administrators 
and  school  board  members,  and  §   1983  was  not 
intended  to  be  a  vehicle  for  federal-court  correc- 
tions of  errors  in  the  exercise  of  that  discretion 
which  do  not  rise  to  the  level  of  violations  of  specific 
constitutional  guarantees. 


13.  Id.  at  764. 

14.  East  Hartford  Educ.Ass'nv.  Board  of  Educ.  562  F.2d  at  857 

15.  420  U.S.  308,326(1975). 


10.  Id.  at  667. 

11.  573  F.2d  395  (7th  Cir.  1978). 

12.  Tardif  v.  Quinn,  545  F.2d  761  (1st  Cir.  1976). 


UPCOMING  INSTITUTE 

SCHOOL  LAW  CONFERENCES 

AND  COURSES 

School  Attorneys'  Conference.  February  2-3, 
1979,  at  the  Institute. 

School  Law  Conference  for  board  members  and 
administrators.  March  15-16,  1979,  at  the 
Institute. 

Principals' Law  Conference.  April  16-17,  1979, 
at  the  Institute.  This  conference  is  the  first 
in  what  will  become  an  annual  school  law 
conference  for  principals. 

Higher  Education  Law  Course  for  community 
college  and  technical  institute  adminis- 
trators. September  to  December  1979 
(meets  from  9:30  to  3:30  every  two  weeks  at 
the  Institute). 


